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TWA hereby submits the following comments on Order 96-5-38, in which the Department

tentatively approved the grant of antitrust immunity to the American/Canadian Airlines

International alliance. TWA did not initially filed objections to the request of the alliance for

antitrust immunity because it did not serve Canada at the time the application was filed. On May

1, 1996, it instituted St. Louis-Toronto service pursuant to exemption authority granted by the

Department, and therefore has a direct interest in the grant of immunity to the alliance carriers.
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While TWA continues to take no position on the merits of the American/Canadian Airlines

International alliance, we believe that our experience in starting service to Toronto is relevant to

Department’s grant of antitrust immunity where the bilateral agreement, physical restraints at

foreign airports, or other marketplace considerations limit full and open competition with the

alliance carriers.

In this proceeding, the Department has determined to grant antitrust immunity despite the

lack of complete open skies with Canada on the grounds that there will be the unlimited ability to

compete in all U.S.-Canada markets by February, 1998 (pp. 15-16). TWA’s experience has

shown that the mere existence of a formal open skies arrangement is not enough to insure

competitive entry into markets of alliance carriers. TWA initially filed its schedules with the

Toronto airport authorities, including a peak period 6 p.m. departure from Toronto, just as it had

proposed in its Exhibits in the Toronto Year 2 case. However, it was told that there were no slots

available for its service between 4 and 7 p.m. TWA was therefore forced to plan for operation of

an inferior and non-competitive schedule for its initial flights. Fortunately, the U.S. government

was ultimately successful in persuading Canada to provide appropriate slots at Toronto for

TWA’s service, Thus, even though it was fully entitled to start service under the transition

provisions of the open skies agreement, TWA could not have been fully competitive without

further intervention by the U.S. government.

The Department’s discussion in its Order to Show Cause indicates that it is well aware of

this problem:



Our policy remains to consider the grant of antitrust immunity only where the
market(s) at issue are clearly specified to be fully open to new entry and operations
-- both de jure (by reason of bilateral agreements) and de facto. Only in such
markets can we be assured that immunity will be pro-competitive and
pro-consumer, the touchstones of our immunity approach. Moreover, it must be
clearly understood that the existence of an open skies relationship in no way
“guarantees” any grant of immunity. To the contrary, it is entirely possible that
immunity will not be found to be pro-competitive or pro-consumer in particular
cases notwithstanding a fully open national market, depending on such factors as
relevant market concentration, potential future barriers, overall dominance and size
of the applicants, and the like. (Order 96-5-38, p. 16)

TWA believes that it is important that the Department not only adhere to this policy, but

also create mechanisms under which the policy can be enforced in the context of approval of

alliance agreements. If potential competitors of the alliance parties are blocked by either

governmental or marketplace restrictions in the foreign country, antitrust immunity should be

automatically removed from the alliance agreement until the conditions required for full and free

competition are established. For example, if the recipient of the Toronto Year 3 award cannot

obtain Toronto slots necessary to allow a competitive service, immunity should terminate’. Once

the competitor certifies that it is satisfied that the competitive issue has been resolved, immunity

for the alliance could be re-established. There is no doubt that as the potential loss of immunity

will encourage the alliance carriers to insure that obstructions to competitive service will be

quickly removed

’ According to press reports, American and British Airways are discussing a code share
alliance for which they would request antitrust immunity. While both Toronto and Heathrow are
slot-controlled, a condition such as proposed by TWA would be a far more urgent necessity in the
case of Heathrow, where it is notoriously difficult to obtain slots.



If the Department believes that automatic suspension of immunity cannot be accomplished

procedurally, it should establish ground rules for carriers to file requests for removal of immunity,

on which the Department would rule after receipt of pleadings from the alliance carriers. To

allow for this, the proposed five year term of immunity should be conditioned so that immunity

can be rescinded upon appropriate action by the Department. Otherwise, the promise of de facto

open markets on which the immunity is premised will become empty. If there is no threat of loss

of immunity, the alliance partners will have every incentive to place anticompetitive roadblocks in

the way of competitors, secure in the knowledge that there is no antitrust remedy for their joint

action

WHEREFORE, TWA respectfully requests that the proposed grant of antitrust immunity

be conditioned so that it can be automatically rescinded, or at least re-examined in an expedited

proceeding, should any competitor or potential competitor of the alliance carriers demonstrate

that any relevant market is not in fact fully  open to competition.

Respectfully submitted,

Attorney for
Trans World Airlines, Inc.
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